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Jack Silver, Es

, Esq. SB¥ 206264

Santa Rosa CA 95402- 5469

Tel.  (707)528-8175

Fax. (707)528-8675

Email: [hm28843@sbcglobal.net

Attorneys for Plaintiff
CALIFORNIA RIVER WATCH

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CALIFORNIA RIVER WATCH, a
501(¢)(3) nonprofit, public benefit
Corporation,

Plaintiff,

V.

CITY OF W

Defendant.

Certificate of Se

oi Complaint

CASE NO. 2:13-¢v-03395 EMC

CERT!F' E OF SERVICE OF
FIRST AMENDED COMPLAINT ON
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY AND UNITED
STATES DEPARTMENT OF JUSTICE
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[o]

[ [X] (BY MAIL)I placed each such envelope with postage thereon fully pre

OF SERVICE

oyed in the County of Sonoma, State of California. I am over the age of

exghteen years and not a party to the within action. My business address is P.O. Box 14426,

Santa Rosa, CA 95402. On the date set forth below, I served the following described
document(s):

FIRST AMENDED COMPLAINT FOR INJUNCTIVE RE] -IEF DECLARATORY
RELIEF, CIVIL PENALTIES, RESTITUTION AND REMEDIATION
(Environmental - Clean Water Act 33 U.S.C. § 1251, et seq)

on the following parties by placing a true copy in a sealed envelope, addressed as follows:

Citizen Suit Coordinator

U.S. Dept. of Justice

Environmental & Natural Resource Division
L.aw and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, DC 20044-7415

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

or first-class

mail, forcollection and mailing at Santa Rosa, California, following ordinary business practices.

I am readily familiar with the practices of Law Office of Jack Silver for processing of
correspondence; said practice being that in ordinary course of business, correspondence is
deposited with the United States Postal Service the same day as it is placed for processing.

[ 1(BY FACSIMILE) ! caused the above referenced document(s) to be transmitted by Facsimile
machine (FAX) 707-528-8675 to the number indicated after the address(es) noted above.

1 declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct, and that this declaration was executed on September 3, 2013

Fizoal
Santa Rosa, California.
.{V Q/ ] 2 ’-"7-"; S /4;,‘4,»&4 /Kog

Woidiseh P. Makowski

Certificate of Servic

ED_001083_00000330-00002
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Case3:l3-cvg?m95-EMC Document@

Jack Silver, Esq. SB# 160575
Law Office of Jack Silver

Jerry Bemmhaut, Esq. SB# 206264
Post Office Box 5469

Santa Rosa, CA 95402-5469

Tel. (707) 528-8175

Fax. (707) 528-8675
thm28843@sbeglobal.net

Attorneys for Plaintiff
CALIFORNIA RIVER WATCH
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
CALIFORNIA RIVER WATCH, a CASE NO. 2:13-¢v-03395 EMC
501{c)(3) nonprofit, publi¢c benefit
corporation, _ . _FIRST AMENDED COMPLAINT FOR
Plaintiff, INJUNCTIVE RELIEF, CIVIL
V. PENALTIES, AND REMEDIATION
(Environmental - Clean Water Act - 33
CITY OF WILLITS, -U.8.C. § 1251 et seq.)
Defendant.
//
NOW COMES Plaintiff, CALIFORNIA RIVER WATCH { “RIVER WATCH”) by and
through its attorneys, and for its First Amended Complaint against Defendant CITY OF

WILLITS (“WILLITS™), states as follows:
I. NATUREOF THE CASE

l. This is a citizens’ suit for relief brought by RIVER WATCH under the Federal Water
Pollution Control-Act; also known as the Clean Water Act (“"CWA?”), 33 U.S.C. § 1251 et seq.,
specifically CWA § 505,33 U.S.C. § 1365,33U.S.C. §1311,and 33 U.S.C. § 1342, to prevent
WILLITS from repeated and ongoing violations of the CWA. These violations are detailed in
the Supplemental Notice of Violations and Intent to File Suit dated June 20, 2013 (“CWA
NOTICE”) made part of this pleading and attached hereto as EXHIBIT A.

2. RIVER WATCH alleges WILLITS is routinely violating the CWA by violating the
efﬂuént discharge standards or other limitations set forth in Regional Water Quality Control

Board (“RWQCB”) Order No. R1-2010-0017, National Pollution Discharge Elimination System

2:13-¢v-03395 EMC
First Amended Complaint
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| associated collection system which is regulated under this NPDES Permit. The assc

Case3:13-cv'395-emc Documentd  Filed!

nd effective as of September

s are described in this First Amended Complaint

WILLITS owns and operates a wastewater treatment facility and

collection system, consisting of approximately thirty (30) miles of grz

sewage collection services for a population of appre itial and commercial

customers. The facility provids: wastewater which is collected from its
Service area ar ‘reek, a tributary of the Eel River. Inaddition, from May

3, recycled water is discharged from the facility to land owned by the City of

Willits.

3. RIVER WATCH alleges that, in the course of operations of its wastewater treatment

facility and associated collection system, WILLITS is also routinely violati

Water Quality Plan known as the “Basin Plan”, Envir eney (“EPA™)

O
regulations codified in the Code of Fe toxics standards promulgated by
the State Water Regs These violations are described in this First Amended
CWA NOTICE.

Under33U.S.C.§ 1251(e), Congress declared its goals and policies with regard to public

yen

participation in the enforcement of the CWA. 33 U.S.C. §1251(e) provides, in pertinent part:
Public participation in the development, revision, and enforcement of any

regulation, standard, effluent limitation, plan or progra

Administrator or any State under
encouraged, and a. alor.and the States.

&5 WILLITS illegally discharges pollutants to waters which are
hreatened or endangered species as that term is defined by the California EPA and
the United States EPA.

/

1

3

2:13~cv-03395 EMC
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19
20
21
22
23
24
25
26
27

njunctive relief to prohibit future violations,

g5, and other relief for WILLITS' violations of the terms of the

11. PARTIES

7. Plaintiff RIVER WATCH is an Internal Revenue Code § t, public

benefit corporation duly organized under the 1 ornia, located at290 South

Main Street, # 817, Seba . ‘The specific purpose of RIVER WATCH is to

protect, > surface and ground waters of California limited rivers, creeks,

:nds, vernal pools aquifers an associated environs, biota, flora and fauna, as well

J || as to educate the public concerning environmental issues associated with these environs.

8. Members of RIVER WATCH live nearby to waters affected by WILLITS’ i

discharges as alleged in this First Amended Complaint. Said memb the

watershed identified in this First Amended Compl: ¢ ormay be adversely
gffected waters and watershed area for
fishing, swimming, hiking, photography, nature walks,

tices, and the like., Furthermore, the relief sought will redress the injury in fact to

I RIVER WATCH, likelihood of future injury, and interference with the interests of said

members.
9. RIVER WATCH is informed and believes and on such information and belief alleges
that Defendant WILLITS isa Municipality formed under the laws of the State of California, with
admim:strative offices located at 111 E. Commercial Street, Willits, California.

IIl. JURISDICTIONAL ALLEGATIONS
10. Subject matter jurisdiction is conferred upon this Court by Section 505(a)(1) of the
CWA, 33 U.S.C. § 1365(2)(1), which states in part that,

“any citizen. may commence a civil action on his own behalf against any

person . . ..who is alleged to be in violation of (A) an effluent standard or
limitation . . . . or (B) an order issued by the Administrator or a State with
3

2:1.3-cv-03395 EMC
First Amended Complaint
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il. Members and supporters of RIVER WATCH reside in the vicinity of, derive live
from, own property near, and/or recreate on, in or near and/or otherw
from the waterways and associated natural resoure: waischarge pollutants,
1terests, in violation.of CWA § 301(a),

33 U.8.C.§ 1365(a)(1), CWA §402,33 U.S.C, § 1342,

orby which WILLITS” operati
33 U.8.C.81
Tiic, recreational, aesthetic and environmental interests of RIVER WATCH
and its members may be, have been, are being, and will continue to be adversely affected by

WILLITS” unlawful violations as alleged in this First Amended Cdmplaint. RIVER WATCH

and its members contend there exists an injury in fact to them, causation o

WILLITS” complained of conduct, and a likelihood tha T will redress that

injury.

2. Pursuarnt to ¢ 43,33 U.S.C. § 1365(b)(1)(A), notice of the violations

t Amended Complaint was given more than sixty (60) days prior to
mencement of this lawsuit, to: (a) WILLITS, (b) the United States EPA, Federal and

Regional, and (¢) the State of California Water Resources Control Board.

13. Pursuant to CWA § 505(c)(3), 33 U.S.C. § 1365(c)(3), a copy of this Fir

Complaint has been served on the United States Attorney Gens
Federal EPA.

14, Pursuantto CWA . § 1365{c)(1), venue lies in this District as the

wasfewsa

yand-associated collection system under WILLITS’ ownership and
and the sites where illegal discharges occurred, which are the source of the violations
complained of in this action, are focated within this District.

1

1

2:13-cv-03395 EMC
First Amended Complaini
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and associated collection system which collects and treats ss

a'population of approximately 10,000 resit >perations in and around the

City of Willits. This fa y treatment of wastewater collected from its

Gutlet Creek, a tributary of the Eel River. In additior_l, from May
nber 30, the recycled water is discharged to land owned by the City of Willits.
17. The collection system has experienced high inflow and infiltration (“1/1”) of rain water

and ground water under various weather conditions. Structural defects in the collectios

which allow 1/1 into the sewer lines, result in a buildup of pressure wi
the discharge of raw
sewagesubsurface, into gutters s whichare connected to-adjacent surface
waters - all » tates. Despite reports by the public of numerous $SOs,
ly reported two (2) SSOs to the California Integrated Water Quality System
{(*CIWQS") Public SSO Reports, occurring between May 10, 2011 and May 11, 2013, with a
combined volume of 70 gallons — 65 gallons of which were reported as recovered.

230

18. RIVER WATCH alleges WILLITS has a history of non-compli

reporting requirements of the Statewide General Requ ary Sewer Systems,

2006-0003-DWQ (“Statewide WDRs,”)

Waste Discharge Requirements (“WDR

ssewersystems. WILLITS is a permittee under the Statewide

governing the ope

quire that sewer system operators report all SSOs to the CIWQS, and include in
that reporting an estimate of the volume of any spill, the volume recovered and the volume

which reached a surface water. WILLITS’ field reports regularly indicate the $SQ start time at

or near the time WILLITS was notified of the $80. Theseequivalenciesare highly

result in an under-estimation of the duration of the spill. WIL gn practice of

2:13=¢v-03395 EMC
First Amended
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leads to underestimating the volume of the spill.

St

pa]

ds generally do not indicate what method was used to estimate the total
lume of the spill, which also calls into question the estimates of volume recovered and volume

4 || which reached a surface water. RIVER WATCH alleges WILLITS has mistakenly ¢

SSQOs which reached a curb or gutter as not reaching a surface water

19. RIVER WATCH alleges there were 2 s from WILLITS®
i1 gyewitness testimony to a surging of
the colleet ajor storm in late 2012, during which waste was seen
1 the sewer to a storm drain and surface waters; as well as other dates and times
10+ overthe past five (5) years. No acknowledgment of these multiple SSOs is found in WILLITS’

1111 SSO Reports to CIWQS.

121 20.  In addition to SSOs which discharge over land, underground lea

13 | caused by pipeline cracks and other structural defects in n system result in

14 || discharges to adjacent surface wa , hydrological connections. RIVER
15| WATCH alleges ¢ re continuous wherever ageing, damaged, structurally
s in WILLITS’ collection system are located adjacent to surface waters,
ding Baechtel Creek, Broaddus Creek and Outlet Creek, all tributaries of the Eel River, all

18 || waters of the United States. Surface waters and groundwater become contaminated with

191l pollutants include bacteria, nitrite/nitrate, toxic metals and the like, creating a
20| environmeint and human health.

sgompliance with the entirety

20021, Section VI(CY(5)(I) of WILLITS’ N
22|l of the Statewide WDRs. T require WILLITS to take all feasible steps and
actions following the occurrence of a SSO including limiting the
of waste discharged, terminating the discharge, and recovering as much of the

23| wastewater as possible. One of the most important remedial measures is the performance of

26 adequate sampling in order to determine the nature and the impact of the release. There

27 |l evidence of adequate sampling of SSOs found in the public record ft

2:13-cv-03395 EMC
First Amended Comp
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By

v constructed wetlands. The

wastewater likely percolated from WILLITS?
treated and partially treats: g via hydrologically connected groundwater to

Creek, both waters of the United States.

grding to its NPDES permit, from May 15 to September 30, WILLITS discharges

recycled ‘water to pasture land adjacent to. the wastewater treatment facility. There are no

indications in the public record of any studies by WILLITS to determine whether recycle

is being applied in a manner which exceeds vegetative demand or fi

ting these releases. of

overflows of recycled water to surface waters ha

recycled water. RIVER WATC is over-irrigating its land and therefore

discharging ¢ to the adjoining Baechtel Creek and Broaddus Creek

ation under its NPDES Permit, in therefore in violation of Section 301{a) of the
CWA, 33 U.S.C.§:1311(a).

24, All illegal discharges and activities complained of in this First Amended Complaint

occur in the waterways named in the CWA NOTICE and this First Amended
which are waters of the United States.

25. The RWQCB has determined t! and affected waterways identified

/A NOTICE are beneficially used fordrinking water,

itthis First Amended

non-contact water recreation, fresh water habitat, wildlife habitat,

5

vation of rare and endangered species, fish migration, fish spawning, industrial service
supply, navigation, and sport fishing.

1

1

2:13-cv-03395 EMC
First Amended <€
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the applicab
5 || regulatoryagency. These limits are to be incorporated intoa NPDES p
6 || specifically. The effluent discharge standards or | PDES permit define
7 it the scope of the authorized = ' 5.C. § 1311(a) prohibition, such thata
8 || violation of z poliuter in violation of 33 U.S.C. § 1311(a) and thus in
CW A, Additional sets of regulations are set forth in the Basin Plan, California
| Toxics Rule, the Code of Federal Regulations and other regulations promulgated by the EPA and
11 | the State Water Resources Control Board. Section 301(a) of the CWA prohibits discharges of

12 || pollutants or activities not authorized by, or in violation of an effluent stan:

niits, subject to specified conditions and requirements, pursuant to CWA § 402, 33 U.S.C.

18] § 1342,

194 27. The affected waterways detailed in this First Amended Complai.nt and i

20 | NOTICE are navigable waters of the United States within the
21 fu.s.c. § 1362(7).

22§l 28. RIVER WATCH a5 violated numerous provisions of its NPDES

i the CWA NOTICE. All violationsofadulyauthorized NPDES

re g violations of the CWA.

25 VI. WILLITS’ VIOLATIONS

26 RIVER WATCH incorporates by reference all the foregoing including the C

27 | NOTICE as though the same were separately set forth herein.

2:435¢v-03395 EMC
First Amended Complain:
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N > IS O s 7

E are violations of Section 301{a) of the CWA, 33
violations are established in RWQCB files for WILLITS? wastewater

ient facility and associated collection system as well as in studies conductec
in compliance with orders from regulatory agencies.

iescribed herein and in the

30. The location of the discharges are ti
CWA NOTICE.

Vil. CAUSE FOR RELIEF
1of 33 U.S.C.§ 1251 et seq., 33 U.S.C. § 1342 (a) and (b), 33 U.S.C. § 1311

Discharge of Pollutants from Point Sources to United States Waters in Violation of

NPDES Permit

RIVER WATCH realleges and incorporates by reference the
1 through 30, including the CWA NOTICE as ¢ gin. RIVER WATCH
15 informed and believes; and on and belief alleges as follows:
31. WILL ontinues to violate the CWA as evidenced by the discharges
i @ point source, (the sewer lines in WILLITS” collection system) to adjagent
waters of the: United States, in violation of sections 11 E. and IIL.B.-of WILLITS’ NPDES
Permit, and thereby in violation of CWA § 301, 33 U.S.C. § 1311.

32, WILLITS has violated and continues to violate the CW A as evidene

ation system) to
ns 1l A, and 1ILB. of WILLITS’
CWA §301,33 US.C.§1311.

+olated and continues to vicolate the CWA as evidenced by the mass
ceanalysiswhich demonstratesa loss ofét least 100 million gallons of wastewater annually
somewhere between the headworks and the discharge point. RIVER WATCH alleges the lost

wastewater likely percolated from the unlined or inadequately lined ponds and the ¢

wetlands, and is discharging via hydrologically connected groun

2:13-cv=03395 EMC
First Amendead
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]

[ || Baech violation of Sections

¢ 1IL.B.in WILLITS  NPDES Permit, and thereby in violationof CWA § 301,33 U.S.C.

[k

§ 1311.

45 W

34. The violations of WILLITS as alleged herein are ongoing and will continue

filing of this First Amended Con_iplaint. RIVER WATCH alleges h

not have been available

may have occurred or will occur prior to trial, b

or submitted or apparent from ris or data submitted by WILLITS to the

o =3 N n

RWQCB gr prior to the filing of this First Amended Complaint. RIVER
further amend the pleadings if necessary to address WILLITS” State and Federal
10 || violations which may occur after the filing of this First Amended Complaint. Each violation is

11 || a separate violation of the CWA.

12 135, RIVER WATCH avers vand believes and on such belief alleges,

te equitable relief,

13 || imposition of appropriate civil penalties and the iss
14 | WILLITS will continue to violate the ¢ ¢ and Federal standards with respect
g ases. Further, that the relief requested in this First
vill redress the injury to RIVER WATCH and its members, prevent future
17 | injury, and protect said members’ interests in the watersheds identified in this First Amended
18 || Complaint and the CWA NOTICE, which interests are or may be adversely affected by
191 WILLITS’ violations of the CWA, as well as other State and Federal standards.

20 VIIL. RELIEF REQUESTED

21 WHEREFORE, RIVER WATCH t grant the following relief:

22 || 386. Declare WILLITS ted and to be in violation of the CWA;

231 37. inction ordering WILLITS to immediately operate its wastewater treatment

facility and associated collection system in compliance with the CWA;

25 38, Order WILLITS to perform the following remedial measures:

26 a) Repair or replacement, within two (2) years, of all sewer lines in WILL

27 sewage collection system located within two hundred

2:13-cv-03395 EMC
First Amended Comp!
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20
24
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23

25
26
27
28
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CaseS:lC%-cv-%QS—EMC Documentd

waters, which have been inspected by way-of closed circuit television {(“CCTV™)
within the past five (5) years and were rated as Significantly Defective under the
Pipeling Assessment and Certification Program (“PACP”) rating system;

lines

b} A Condition Asséssment, by wayof CCTV, within two (2) years, o

in WILLITS" collection system located within ty red (200) feet of surface

waters, which have not been CC ithin the past five (S)years.

c) Within twe { after completion of the Condition Assessment identified in

paragraph (b) above; the repair orreplacement of all sewer lines which have been
found to be Significantly Defective under the PACP rating system;
d) Beginning no more than one (1) year after completion of the Condition

fad

Assessment identified in paragraph (b) above, the commencement of

ws In WILLITS?

Condition Assessmentby way of CCTV inspectionofa

collection system not'within 200 fes ace water, to-be completed within

seven (7) years: & et pipe segment found to be Significantly Defective
P g

: PACP rating system, to be repaired or replaced within two (2) years of
the rating determination;

) Modification of WILLITS” Backup and SSO response plan to include the'method
or calculations used for estimating total spill volume, spill volume that reachsd

surface waters and estimating spill volume recovered;

i For Category I Spills, creation of a nearby residents or business

acted to attempt to establish the SSO start time,

owners who have

1, and flow rate, if such start time, duration, and flow rate have not
been otherwise reasonably ascertained;

i Taking of photographs of the manhole flow at the SSO site using the San
Diego Method array, if ‘applicable to the SSO; or other photographic

gvidence that may aid in establishing the spill volume.

2:132cv-03395 EMC
First Amended
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waste water from a SSO enters surface waters; constituents tested for to

4 include: Amrmonia, Fecal Coliform, E. coli and a2 CAM-17 to

5 analysis; safnples to be collected and tested £

6 point:of discharge, upsirear ge, and downstream of
7 sid constituents are found at higherlevels

fdischarge sample and the downstream sample than in the

upstream sample, WILLITS shall determine and address the cause of the

8§80 that enters surface waters, and employ following measures to prevent

11 future overflows;

12 iv.  The creation of web site capacity to track informatic z 2 ‘i,
13 in the alternative, the creation of 5" website to the
14 CIWQS SSO

15 f. rarker sampling on creeks, rivers, and wetlands adjacent
16 ficantly defective sewer lines to test for sewage contamination from
7 exfiltration;

18 g. Performance of holding capacity and agronomic studies of sites under ownership
19 or control of WILLITS where reclamation waste water is disch

20 h. Installation of'ground water monitoring wells b orage ponds

21 V r storage ponds to ehiminate

22 oring discloses contamination by pollutants

23 1 wastewater.

Order WILLITS to pay civil penalties per violation/per day for its violations of the

<2 CWA;
26| 7
270y

28

2:13-cv-03395 EMC
First Amended Comp
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&l Jerry Bern/zaut

DATED: Septemiber 3, 2013

Attomey for Plamnff

CALIFORNIA RIVER WATCH

2:13-cv-03395 EMC
First Amended
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RETURN RECEIPT REQUESTED

June 20, 2013

1.C. England, Plant
City of W

iliits, CA 95490

Paul Cayler, City Manager
Members of the City Council
City of Willits

11} E. Commercial Street
Willits, CA 95400

ations and Intent to File Suit Under the Clean

Re: Supplem

izad of Agency or Operations and City Council:

The Clean Water Act (*CWA?” or the “Act”) requires that 60 days prior to the
initiation of a ¢ivil action under CWA § 505(a), 33 L1.5.C. § 1365(a), a citizen must give
notice of the intent to sue to the alleged vislater, the Environmental Prote
(*EPA™)and the State in which the violations occur.

California River Watch (*River
t5, as ownerand operatorof the City of Willits
g reafter referred to as “the Discharger”) on notice, that
ot of sixty (60) days from the date of this Supplemental Notice, River
ds to bring suit in the U.S. District Court against the Discharger for continuing
violations of an effluent standard or limitation, permit condition or requirement, a Federal
or State Order or Permit issued under CWA § 402 pursuant to CWA § 301(a), and consistent
with the Code of Federal Regulations,and the Regional Water Quality Control Board, Water

This Supplemental Notice is p
Watch”) which hereby place
Wastewater T
folla

o~

Suppleniental Notice of Violations - Page 1 of 14
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The CWA regulates the discharge of pollutants into navigable wa

structured in such a way thatall discharge of pollutants is
enumerated statutory exceptions. One such exc
issued a permit pursuant to CWA
subject to certain condit
NPDES pe

who has been
g tants at certain levels
standards or limitations specified ina
= a rized exception to the CWA § 301(a), 33 U.S.C.

at v1olat10n of a permit limit places a polluter in violation of
. Private parties may bring citizens’ suits pursuantto 33 U.S.C. § 1365 to enforce
ft standards or limitations, which are defined as including violations of 33 U.S.C. §

311(a) and those enumerated by 33 U.S.C. § 1365(1).

—

The CW A provides that authority to administer the NPDES permittin
given state or region can be delegated by the EPA to a state or ¢
agency, provided that the applicable state or regi
local agency operates satisfies certain «
EPA has granted authoriz
Resources C

ory apparatus compnsed of the State Water
subsidiary regional water quality control boards, to
The entity responsible for issuing NPDES permits and otherwise
4 scharges in the region at issue in this Supplemental Notice is the Regional Water
Quality Control Board, North Coast Region (“RWQCB™).

The CWA requires that any Notice regarding an alleged violation of an effluent
standard or limitation of an order with respect thereto, shall include sufficient
to permit the recipient to identify the following:

i 1o have been violated.

1. The specific standard, limitat

1 River Watch has identified the Discharger’s NPDES
Permit, 11y identified the applicable Permit standard, limitation or condition
bai . A violation of the NPDES Permit is a violation of the CWA.

Supplemental Notice of Violations - Page 2 of 14

ED_001083_00000330-00018



vialation.

PDES Pcrmlt limitations being violated are self-explanatoryand an
T the language of the Permit is sufficient to inform the Discharger, especially
since the Discharger is responsible for complying with that Permit condition. vaer WM
has set forth narratives in this Supplemental Notice describing with particulari
leading to violations and has incorporated by reference the Di
other public documents in the Discharger’s pos
Discharger regarding its NPDFS Per
information designed to infor

to the
rmit and any other

s responsible for the alleged violation.

niity responsible forthe alleged violations identified in this Supplemental Notice
15 the City of Willits as owner and operator of the City of Willits Wastewater Treatment
Facility and its related collection system, identified in this Supplemental Notice as the
Discharger, as well as those of the Discharger’s employees responsible for comn!
the Discharger’s NPDES Permit.

4. The location of the alleged vi

arious viclations are identified in the Discharger’s
d and/or maintained by or for the Discharger which

The locatmn

115 Supplemental Notice.

5. The date or dates of violation or a reasonable range of dates during which the
alleged activity occurred.

5 records with
cnod from May 10,
y this:Supplemental Notice is from
atch ‘will from time to time update this
il violations of the CWA by the Discharger which occur
covered by this Supplemental Notice. Some of the violations are
55 merefore each day constitutes a violation.

River Watch has examined both RWQCB ﬁles and t
respect to the City of Willits Wastewater Treat
201 1throughMay 10,2013, Theran
May 10, 2011 throug
Supplemental

Supplemental Notice of Violations - Page 3 of 14
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Case3:13-cv-0395-EMC  Document8  Filed

person giving notice.

a River Watch, 290 8. Main 5t., #817, Sebastopol,
fit, public benefit corporation organized under the laws of
rriia, dedxcated to protect, enhance and help restore the groundwater and
surface water environs of California including, but not limited to, rivers, creeks
wetlands, vernal pools and tributaries. River Watch may be cos
US@ncriverwatch.org; or through its aftorneys.

the issues set forth in this

River Watch has retained
oM be addressed to the following counsel:

A

Supplemental Notice. &

ferry Bernhaut Esq

Law Offices of Jack Silver

P.O. Box 5469

Santa Rosa, CA 95402-5469
Tel. 707-528-8175

Fax. 707-528-8675

Email: lhm28843@sbcglobal.net

THE DISCHARGER’S ¢

and operates the City of Willits Wastewater Treatment Facility

3 its associated wastewater collection system which provides sewage
collection services for a population of over 26,500 residents. The collection system consists
of approximately 30 miles of gravity sewer main. Discharges of treated wastewater from the
Facility are regulated under RWQCB Order No. R1-2010-0017 (NPDES Permit No
CA0023060) as well as Order No. R1-2011-0006. The Facility has a des

rvice area and
aadmon from May 15 to
et to land owned by the City of Willits.

Tt NPDES permit contains several discharge prohibitions related to
overflows (“SS0Qs™). Discharge Prohibition B prohibits the creation of
lution, contamination, ornuisances:as defined by Calif. Water Code § 13050. Discharge

Prohibition E prohibits any SSO that results in a discharge of untreated or partially treated
wastewater to waters of the State; groundwater; -or land that creates a pollutton

contamination, or nuisance. Discharge Prohibition G prohibits the discharge of waste
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A 550 canviolate
5 permit-are violations of the

£ sliection system has experienced high inflow and infiltration (I/1)
¢ her. Structural defects in the collection system which allow
sewer lines, result in a buildup of pressure which causes SSO
blockagesand [/l result in the dischargeof raw sewa i drains
which are connected to adjacent surface »

4 Water Quality System (“CIWQS™) Public SSO
505 between May 10,2011 and May 11, 2013 with a
ons — 63 gallons of which were recovered. As indicated below,
1as reason to believe there were additional unreported SSOs which reached
surface waters. '

As record

The Discharger has a history ofnon-compllance withthe S50 reportmg req
of the Statewide General Requirements for Sanitary Sewer Syste
Requirements Order No. 2006-0003-DWQ (“Statewide W1
of sanitary sewer systems. The Discharger i
require that sewer system operator
an estimate of the voln
asurface water

1€ operation

IWQS, and include in that reporting
me recovered and the volume which reached

The Discharger’s field reports regularly indicate the SSO start time at or near the time
the Discharger was notified -of the $80. These equivalencies are highly unlikely and result
in an under-estimation of the duration of the spill. The Discharger’s common practice of
underesmmatmg the duration of the spill leads to underestimating the volume ofthp

The Discharger’s SSO records generally do not indicate what method was use
the total volume ofthe spill, which also calls into questlon the e
and volume which reached a surface water. Ri
mistakenly reported SSOs which res
Additionally, River Watgh i
system durin

recovered
the Dlscharger has
as not reaching a surface water.
¢ss testimony to a surging of the collection
2012, during which waste was seen discharging from the
and surface waters. No acknowledgment of these multiple SSOs is
¢ Discharger’s $SO Reports to CIWQS.

The Discharger’s NPDES permit requires compliance with the entirety of the
Statewide WDRs. (See the Discharger’s NPDES Permit, Section VI{C)(5)(1).) The Statewic
WDRs require the Discharger to take all feasible steps and perform neces
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¢ the volume of waste
i1 wch of the wastewateras possible:
ing and re-routing of wastewater flows, vacuum
cleanup of debris at the site, and modification of the system to
s at the site. One of the most important remedial measures is the
performance of adequate sampling in order to determine the nature and the impact ¢
release. There is no evidence of adequate sampling of SSOs found in th
the Discharger.

face waters, underground
g and other structural defects result in
underground hydrological connections. Studies
ic to the human digestive system in surface waters adjacent to
lines have verified the contamination of the adjacent waters with untreated
sewage.! River Watch alleges that such discharges are continuous wherever ageing,
damaged, structurally defective sewer lines in the Discharger’s collection system are located
adjacent to surface waters, including Broaddus Creek, Baechtel Creek, and the Eel Ri
Surface waters and groundwater become contaminated with fecal collform
to human pathogens. The Discharger’s chronic collection sys I
threat to public health,

In addition to SSOs which
leakages (“exfiltration
discharg: i

Asstated previously, Discharge Prohibition B as set forth in the Discharger’s NPDES
Permit, prohibits the discharge of wastes that lead to the creation of pollution, contamination,
ornuisancesas those terms are defined by Calif. Water Code § 13050. Contamination means
“an impairment of the quality of the waters of the state by waste to a degree which creates
a hazard to the public health.” Pollution means “an alteration of the quality of the waters of
the state by waste to a degree which unreasonably affects either of the following: (a) the
waters for beneficial uses; or (b) facilities which serve beneficial uses.” Nuisance means
anything which meets the following requirements: 1) “is injurious to health, or is indecent
or offensive to the senses . .. so as to interfere with the comfortable enjoyment of life or
property”; 2) “affects at the same time an entire community or neighborhood, or any
considerable number of persons”; and 3) “occurs during, or as a result of, the treatment or
disposal of wastes,” The Eel River and its tributaries have many beneficial uses as defined
in the Basin Plan. SSOs reaching the Eel River and its tributaries cause prohibited pollution
by unreasonably affecting beneficial uses.

'Seethe Report of the Human Markér Study issued in July 0f 2008 and conducted by Dr. Michael L.
Johnson, U.C: Davis water-quality expert, performed for'the City of Ukiah, finding the presence of buman derived
bacteria in two creeks adjacent to defective sewer lines.
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2) Waters:shall notcontain floating materia
oraffect beneficial uses;

1 0.5 units of the range needed for COLD or
such as cold water habitat for fish;

3) The
43 The bacteriological qua.lity:of waters shall not be degraded beyond natural
background levels; and

5) Naturalreceiving water temperatures shall not be altered unless allov
RWQCB.

monitored forand

Nothing found in the public record der
complied with these narrative standar

;is recently performed demonstrates that at least 100 million
tewater annually are likely lost somewhere between the headworks and the
rge point. The Discharger is unable to account for this loss. River Watch alleges the
lost wastewater likely percolated from Delta Pond or the recently constructed wetland ponds,
and is discharging via hydrologically-connected groundwater to Broaddus Creek and
Baechtel Creek, both waters of the United States.

miply with
No. R1- 2011 -0006
of reclaimed water. Dischargers
caused by the negligence of the discharger)
2 summary of these events in their quarterly recycled water
3 ere is the potential for enforcement action for incidental runoffs if the
& madequately responded to, repeated, violate water quality objectives, create
pollution or nuisance, or reach a surface water. Also, recycled water “shall not be applied
in such a manner so as to exceed vegetative demand or field capacity” and “shall not be
allowed to escape the recycled use area(s) in the form of surface runoff.” Order No.
2011-0006, Attachment G. River Watch alleges the Discharger is over-irrigatis

The Facility i1s a Reclamation and Disposal facility an:
the Water Reclamation Requirements and Pro
which include having sufficient land
with incidental runoff
of recycled w
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gal discharge of untreated wastewater exceeding Basin Plan
wdards is 2 sxgmﬁcant contribution to the degradation of the Eel River and its tributaries
with adverse effects on beneficial uses of those waters. River Watch members resi
the -area have a vital interest in bringing the Discharger’s operations
associated collection system into compliance with the CWA.

REMEDIAL MEASURES REQU

AL Condition Assessment: A report that comprises inspection, rating, and
evaluation of the existing condition of a sewer collection system. Inspection
is based upon closed circuit television (*CCTV”) inspections for gravity
mains; manhole inspections for structural defects; and, mspect10n5 ot nire
connections 4t the manhole. After CCTV inspection occurs,
are assigned a grade based on the Pipeline Ass
Program (“PACP”) rating system, d
Sewer Servxce Compav‘
pipgline co

fication
onal Association of
a natiopally recognized sewer
for CCTV inspections.

ondition Assessment: A Condition Assessment of all sewer lines-in the
sewer collection system with the exception of sewer lines located within two
hundred {200) feet of surface waters.

el

C. Surface Water Condition Assessment: A Condition Assessmentof sewer lines
in the sewer collection system located within two hundred (200) :
waters, including gutters, canals and storm drains w face
waters.

Significantly D

defect, extent of'damage percentage of flow capacity restriction, and/or the
amount of pipe wall loss due to deterioration. Grades are assigned as follows:
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derate defect
L~ BMiinor defect

2. REMEDIAL MEASURES

River Watch believes the follow cessary to bring the
Discharger into compliance with i ¢ Basin Plan, and reflect the
biological impacts aon-compliance with the CWA:

COLLECTION SYSTEM INVESTIGATION AND REPAIR

[ The repair or replacement, within two (2) years, of all sewer lines in the
Discharger’s sewage collection system.located within two hundred (200) feet
from surface waters, including gutters, canals and storm drai
discharge to surface waters, which have been CCTV d v
years and were rated as Significantly Defec

ter Condition Assessment
V'd during the prior ten (10) years.

2. Within two (2) yea
of sewer

in two (2) years after completion of the Surface Water Condition
Assessmentundersection A.2. above, the Discharger will:

a Repair or replace all sewer lines which have been found to be
Significantly Defective;

b. Repairorreplace sewer pipe segments
of 3 based on the PACP rati
SSQO, or, ifiin th

Ited in-an
ich defects are in close
segments thatare in the process of

of Sewer pipe segments that contain defects with a rating of 3 that are not
repaired or replaced within five (5) years after completion of the
Surface Water Condition Assessment shall be re-CCTV’d every five
(5) years to ascertain the condition of the sewer line segment. If the

Discharger determines that the grade-3 sewer pipe 3
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none \1; j\a(.u aiu

Condmon Assessment, the Discharger shall commence a Full Ce
Assessment to be completed within seven (7) years.

nthe PACP
thin two (2) years of the

[
0]

iG AND RESPONSE

1. Modification of the Discharger’s Backupand SSO résponse plan to include the
method or calculations used forestimating total spill volume, spill volume that
reached surface waters and spill volume recovered.

2. For Category 1 Spills, creation of a listing of n
owners who have been contacted to
duration, and flow rate, if S
otherwise re:

vt time,
sw rate have notbeen
a3 from a caller who provides
time that the S80O began.

g of photographs of the manhole flow at the SSO site using the San
Diego Method array, if applicable to the SSO; or other photographic evidence
that may aid in establishing the spill volume.

4. A requirement for water quality sampling and testing whenever i
that fifty (50) gallons or more of untreated or parti
enters surface waters. Constituents testa
Coliform, E. coli and a CA
collect and test

1ia, Fecal
e Discharger shall
ations: the point of discharge,
ge, and downstream of the point of discharge.
nts are found at higher levels in the point of discharge
and the downstream sample than in the upstream sample, the
Discharger is to determine and address the cause of the SSO thatenters surface
waters, and employ the following measures to prevent future overflows: (a) if
the SSO is caused by a Structural defect, then immediately spot repair the
defect or replace the entire line; (b) if the defect is non-structural, 3
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Case3:13~cvaﬁ95-EMC Document9

form additional
priate measures to fix the

1 0f web site capacity to track information regarding S80s; or,
the alternative, the creation of a link from the Discharger’s
CIWQS SSO Public Reports, The Discharger woul
other members of the public-of the exist

including a commitment o

i

ibmitting overflow

reports.

G

i marker sampling on creeks, rivers, and wetlands
to sewer lines to test for sewage contamination from exfiltration.

C. LATERAL INSPECTION/REPAIR PROGRAM

Creation-ofa mandatory, private sewer lateral inspection and repair program
by any of the following events:

tacement of the
or to the transfer;

b

1. Transfer of ownership of the
sewer lateral occur

2. 23 or more SS0s caused by the private sewer lateral
(&) years;

3. A change of the use of the structure served (a) from residential to
non-residentialuse, (b) to a non-residential use that will result in a higher flow
than the current non-residential use, and (¢) to non-residential uses wh
structure served has been vacant or unoccupied for more th

4. Upon replacement or repair of an
5. Upon issusn th a valuation of $25,000.00 or more;

r it repair or replacement of the main sewer line to which the
ral 1§ attached.
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CaseB:13~ch395~EMC Document9 Fil

onducted on all lands used by
f treated wastewater to ensure there will
ter or nutrient runoff during use of reclaimed water for

irrigation.

VIOLATIONS

0,2013, the Discharger
“UDS Permxt the Basin Plan and the
guirements are referenced in the Discharger’s
io the City of Willits Wastewaler Treatment Facility and
tion system. Said violations are evidenced and reported in the Discharger’s
onitoring Reports, testing data compiled in compliance with the NPDES Permit or
other orders of the RWQCB, and other documentation filed with the RWQCB or in the
Discharger’s possession, and as evidenced by unpermitted discharges due to failures in the
Facility. Furthermore, these violations are continuing.

River Watch contends that

has violated the requt
Code of E

records of the
records include, butare

The violations, established in Self Monito
RWQCB, and the CIWQS Publie §8
not limited to, the followis 5 Permit:

Description ,
Collection system subsurface discharge caused by underground

exfiltration —an event in which untreated sewage is discharged from the
collection system prior'to.-reaching the Facility. Underground
alleged to have been continuous from May 10, 2011

as 11.G: “The discharge of
1 Finding I1.B or authorized by a permit
r Board or Regional Water Board is prohibited.”)

(Order No. R1-2010-001
waste at-any I

{Order No. R1-2010-0017, Discharge Prohibitions [1L.E: “Any sanitary sewer
overflow (SSO) that results in a discharge of untreated or partially treated
wastewater to (a) waters of the State, (b) groundwater, or (c) land that creates
a pollution, contamination, or nuisance . . . is prohibited.”)
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nts, pathogens and other constituents indicating sewage contamination.

luding
rface overflows

10 'S$§Os - as evidenced in the CIWQS In
the inadequate reports d1<
witnessed by lacal

717, Discharge Prohibitions I11.G: “The discharge of
atany point not described in Finding I1.B or authorized by a permit
issued by the State Water Board or Regional Water Board is prohibited.”)

{Order No. R1-2010-0017, Dlscharge Prohibitions [IL.E: “Any sanitary sewer
overflow (SSQO) that results in a discharge of untreated :or partia i
wastewater to {a) waters of the State, (b) groundwater
a pollution, contamination, ot nuisance . . .

Monitoring Requirements

Violatia

Lo

Failure to monitor, report or adequately describe violations. The majority
of these violations occurred due to failure to report violations of Discharge
Prohibitions [11.E and III.G of Order No. R1-2010-0017, as well as failure to
adequately describe reported violations of said provisions.

CONCLUSION

iceeffectthe health and enjoyment
create in the affected community. Members
watershed for domestic ‘water supply, agricultural water
s, fishing, swimming, hiking, photography, nature walks and the like.
in, use and enjoyment of this natural resource is specifically impaired by the
Discharger’s violations of the CWA as set forth in this Supplemental Notice.

The violations assét forth nt
of members of River Wate!
of River Wa
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f

Ca563:13-cv’3395-EMC Document9  Fil

Notice sufficiently states grounds for filing
10d or shortly thereafter River Watch intends to file
a cxt:zen s suit under CWA § 505(a) against the Discharger for the violations alleged in this
Supplemental Notice. During the 60-day notice period, however, River Waich is willing to
discuss effective remedies for the violations referenced in this Supplemental Notice.

ry truly yours )
o) Bt At

ferry Bernhaut
JB:thm

ce: Administrator
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20004 ‘

Regional Administrator

U.S. Environmental Protection Agency Regi
75 Hawthorne St. ,

San Francisco, CA 94

Executive Director

Statc Water Resources Control-Board
P.O.Box 100

Saecramento, California 95812

H. James Lance, Jr.

City Attorney

3000 Robinson Creek Road
Ukiah, CA 95482
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Citizen Suit Coordinator

11.8. Dept. of Justice

Environmental & Natural Resource Division
i.aw and Policy. Section

P.O. Box 7415

2an frank
sion, DE20044-7448
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